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Abstract
Migration comes in different forms. For the most part it is actual and involves physical movement 
of people or assets across borders. However, migration can also be virtual. This is the case when 
parties to a contract decide to submit their contract to the law of one country with the help of choice 
of law clause. Those clauses are common in commercial and consumer contracts especially if they 
involve parties from different countries. And, interestingly, very often those clauses designate Swiss 
law as the applicable law. And, interestingly, Swiss law is frequently chosen by contractual parties 
even if neither of them is from or has a connection to Switzerland.
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This finding triggers a number of questions. The first, and obvious one relates to the reasons for the 
parties’ choice and, hence, the reasons for the attractiveness of Swiss law? Why do parties choose 
Swiss law more often than other laws? The second question is a broader one and relates to the 
development of the law as such: If parties may choose the applicable law, and if they actually do so 
in practice, ie if they opt out of their own legal system and into another one, what does this mean for 
the development of the law and the law-making process as such? Do states try to adjust their laws 
to the perceived needs of contractual parties? Do they compete for application of their laws? In other 
words: Is there regulatory competition among national legislators? And if so, is this a “good” thing 
or a “bad” thing? Under what conditions may regulatory competition be “good” meaning that it will 
create better laws? And, under what conditions may regulatory competition be “bad” meaning that it 
will lead to worse laws?

In my presentation, I shed light on these and related questions. I argue that empirical evidence 
shows that there is regulatory competition in contract law. More specifically, I argue that empirical 
evidence shows that businesses and consumers choose the applicable contract law (including Swiss 
law) based on the quality of the law and that states respond to these choices by adjusting their 
contract laws. In addition, I argue that, normatively, regulatory competition in contract law is generally 
a “good” thing because it is more likely to lead to better laws. It should, therefore, generally be 
promoted. However, I also argue that regulatory competition may lead to worse laws in some cases. 
In these cases, regulatory competition should be regulated.
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